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Introduction

Making decisions about students who may be
distressed, suicidal, or threatening to others can be
difficult on many levels. An institution of higher
education (IHE) needs to balance the interests of

the individual and those of the broader community.

In addition, each student and situation is different,

so decisions need to be made on a case-by-case

basis. These decisions must take into account what is
permitted by law and what is considered good practice
in the field.

The Jed Foundation (TJF) convened a roundtable of
legal experts and IHE professionals to explore how the
law impacts these challenging decisions and how it
should inform overall campus policy. The goal of this
document is to provide all campus professionals
with a summary of applicable laws and
professional guidelines, as well as related good
practice recommendations (highlighted in text
boxes), to support well-informed decision-
making around students at risk. The good practice
recommendations reflect input from roundtable
participants, key research findings, and previous work
of TJF and other organizations.

Before convening the roundtable, TJF asked

representatives from campuses in its ULifeline network,

an online mental health resource for students, to

identify the legal and ethical issues they found most

challenging when working with students in distress.

Hundreds of IHE administrators and health/mental

health professionals took part in the survey, and this

document was designed to address some of the key

challenges, including:

e Discussing and disclosing information about
students

e Working with students with disabilities

e Providing mental health services

e Understanding potential liability for student
suicide and violence

Both clinical and non-clinical IHE personnel are
sensitive to their obligations to comply with applicable
laws and guidelines. Although these considerations
are critical, the primary focus should be on making

The Jed Foundation
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caring, well-reasoned, and clinically appropriate
decisions about students. Understanding legal and
professional guidelines should also be only one
element of an IHE's plan for working with students

in distress (see Appendix for TJF/Suicide Prevention
Resource Center's Model for Comprehensive Suicide
Prevention and Mental Health Promotion for Colleges
and Universities). While an IHE's plan must incorporate
preparation for incidents of student violence toward
others, it is important to recognize that suicide and
other self-injurious behavior are much larger public
health problems on campuses today.' Any efforts
directed toward preventing suicide and intervening
with at-risk students can also help prevent other types
of violence.?

In most situations, keeping students safe, protecting
students' rights and promoting the IHE's educational
mission are complementary goals. In fact, these
efforts can reinforce one another when decisions
about at-risk students are made in an informed and
thoughtful manner. For further guidance, please see
TJF's Framework for Developing Institutional Protocols
for the Acutely Distressed or Suicidal College Student
(Framework) and the Additional Resources section at
the end of this document.


http://www.jedfoundation.org/framework
http://www.jedfoundation.org/framework
http://www.jedfoundation.org/framework

Privacy and
Confidentiality

There are two primary categories of legal and ethical
standards that govern how campus personnel can
communicate about students among themselves,

to parents, or to others. One category applies to all
campus personnel® and includes the Family Educational
Rights and Privacy Act (FERPA), which protects

the privacy of the student “education record.”4

As discussed further below, FERPA allows
communication about a specific student among
institution of higher education (IHE) staff, faculty,
and administrators who are concerned about the
welfare of the student or community.> Note that
some states and IHEs have laws or policies regarding
student privacy that are more limiting than FERPA. In
December 2008, the U.S. Department of Education
(DOE) amended its regulations implementing FERPA.
These revisions are reflected in this document and
include expanded guidance regarding the disclosure of
information in emergency situations.®

The second category of legal and ethical practice
standards applies to medical and mental health
records and to communications between clients and
their physical or mental health care providers. This
category includes professional licensing requirements,
codes of ethics, and standards of practice’ as well as
state® and federal laws. State laws are particularly
important in this area as they may include specific
requirements about persons or entities that must

be or may be notified under certain circumstances.®
These confidentiality obligations limit communications
between campus health care professionals and others
on- or off-campus, including parents, unless a student
provides consent or poses a substantial risk of harm to
self or others.

Both categories of legal and ethical standards are
explained more fully in this section. The applicability of
the Health Insurance Portability and Accountability Act
(HIPAA) to student medical and mental health records
is also briefly discussed. It is important to consult legal
counsel for state- and institution-specific information
relating to communication about students.
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Encourage Campus-Wide

Communication

In addition to having a general policy
regarding student record privacy, an IHE
can benefit from developing a written
protocol outlining the process for campus
personnel to follow if they identify a student
in distress or at risk for engaging in harmful
behavior. Encouraging communication
about and with students of concern can be
a crucial step in getting them to seek
appropriate help. Such a protocol

should encourage campus personnel to
share concerns about students with
appropriate parties, such as the

counseling center or case management
team. To this end, it can be helpful to
include specific contact information in the
protocol such as phone numbers. In order
to facilitate campus-wide efforts to assist a
student, the protocol might stress the value
of multiple notifications to, for example,
both the counseling center and student
affairs staff. To ensure compliance with
applicable laws, it is important to include
campus legal counsel when developing
policies and protocols in this area. In
tandem with developing a notification
protocol, an IHE should educate its faculty
and staff about how to identify students
who are in distress or at risk for suicide or
violence and how to reach out to them when
appropriate.

GOOD PRACTICE

Family Educational Rights and
Privacy Act (FERPA)

FERPA applies to all IHEs that receive federal funds.
This federal law regulates the release of student record
information by IHEs and persons or entities, such as
contractors, acting on their behalf.'® Students, visitors,
parents, and others who are not representatives

of an IHE are not subject to FERPA, except in those
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cases in which they are acting as volunteers or

agents for the IHE. Administrators should review

the policies regarding student record privacy at their
institutions and consult with the registrar, FERPA
compliance officer, or campus legal counsel for further
information.

What are a student's rights under FERPA?

Under FERPA, a student at an IHE has the right

to access his/her own education record upon request,
even if s/he is younger than 18." Upon receiving a
request for review, an IHE has 45 days to produce

the record for the student's inspection.' In meeting
this request, FERPA does not require that the student
be provided with a copy of the record, although an
IHE may choose to provide one. FERPA also allows a
student to limit the disclosure of his/her record to third
parties with certain exceptions discussed below. ' Of
particular note, a student may not limit access to his or
her record by a “school official” who has a “legitimate
educational interest” ™ in the record or in the event of
a "health and safety” > emergency.

What is an education record (i.e., what is covered
by FERPA)?

An education record is defined broadly to include

all records directly related to a student and maintained
by or on behalf of an IHE.'® Despite its name, an
education record is not just a single file but the
aggregate of the IHE's recorded information, preserved
in written or electronic form, which identifies

a student." In addition to exams, papers, and
attendance records, an education record could also
include items such as emails,'® discipline complaints
and materials, ' financial account information, ?°
disability accommodation records,?' and parking
tickets.?? For example, an email that a professor
receives from a colleague about a student is part of
that student’s education record.

What is not an education record (i.e., what is not

covered by FERPA)?

1. Notes created solely for an individual’s
personal use and not shared with or available
to others.” The intent to share the record
determines if it is subject to FERPA.

2. Medical and mental health records used only
for the purpose of treatment and shared only

The Jed Foundation

with those directly involved in treatment.*
However, once information from a student’s
medical or mental health record is shared or
used for a purpose other than treatment (e.g.,
decisions about medical withdrawal or disability
accommodations), FERPA applies to the shared
records.

3. Personal observations of and direct
interactions with a student.?> FERPA applies
only to records. So, if a professor observes a
student's behavior or engages in conversation
with a student, these observations and interactions
are not part of the student's education record.?®
If the professor is concerned about the student's
behavior, s/he could legally discuss it with the
student's parents, although pedagogical and other
considerations may affect this decision.

If the professor creates a written record which
s/he intends to be shared and which describes
the observations and interactions, that record is
subject to FERPA.

4. Law enforcement records created for a law
enforcement purpose.?’ If a copy of these
records is sent elsewhere on campus (e.g., the
dean of student’s office) for a non-law
enforcement purpose such as a disciplinary
hearing, that copy is then subject to FERPA.?®

5. Employment records unless student status
is a job requirement such as with a teaching
assistantship, resident assistant position, or
work-study position.?°

6. Alumni records that are not directly related to
the individual’s time as a student.>°

When can an IHE disclose information from an
education record without a student's consent?
While broadly protecting student record privacy,

FERPA identifies many exceptions in which an IHE may
disclose personally identifiable information about a
student from his/her education record without consent.
The major exceptions are listed below. For some of
these, an IHE is required to state its disclosure policy in
its annual FERPA notice to students.' Note that certain
state laws may be more restrictive than FERPA and
prohibit disclosure under some of these circumstances.
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Information may be disclosed in emergency
situations to “appropriate parties, including
parents,...if the information is necessary to
protect the health or safety of the student
or other individuals.”3? Such information might
include documentation of statements about
self-harm, threats to others or unsafe conduct.
The emergency situation must constitute an
“articulable and significant threat.” However, if
there is a “rational basis” for determining that
such a threat exists, “the [DOE] will not substitute
its judgment for that of the [IHE]..."33

Information may be communicated to any
school official with a legitimate educational
interest in such information.** The information
is not limited to academic matters and can include
any good faith communication about a student,
including concerns about a student’s welfare or
public safety. In addition to sharing information
with each other, school officials may also share

it with certain external entities, such as those
related to providing financial aid.3 The IHE's
annual FERPA notice should define school official
and what constitutes a legitimate educational
interest.*®

If a student is considered to be a dependent
of his/her parents or guardians for federal tax
purposes, information may, if appropriate,

be disclosed to parents once this status is

GOOD PRACTICE

verified.?” The information does not need to be
related to a health and safety emergency. Note
that this exception will not apply to international
students whose parents do not file U.S. tax
returns.

If a student under 21 has violated an IHE's
alcohol or other drug use policy, information
about the violation may be disclosed to
parents.*®

Information may be disclosed to another

IHE “in which the student seeks or intends

to enroll or is enrolled provided the purpose
of the disclosure is related to the student’s
enrollment or transfer.”*° This practice must
either be printed in the IHE's annual FERPA notice
or, if a disclosure is made, an attempt must be
made to notify the student of the disclosure.*® This
provision is important in cases in which a student
engages in behavior that violates the code of
conduct on one campus and then seeks a transfer
to another IHE.

Information about a disciplinary action

taken against a student for conduct that put
him/herself or others at risk of harm may be
shared with faculty and school officials at
other IHEs who have a legitimate educational
interest in the student’s behavior.*

"Final results” of a disciplinary proceeding

Develop an Emergency Contact Notification Protocol

If an IHE collects names of emergency contacts from its students, it should adopt a protocol that
outlines the circumstances under which these contacts can be notified and the personnel who are
permitted to make such a notification. An IHE’s role following notification, its expectations of an
emergency contact following notification, and the person at the IHE to contact for additional information
about the protocol should also be made transparent to students and parents. For more information on
developing an emergency contact notification protocol, please see Framework.*

Good practice suggests that a student be encouraged to notify, or allow the IHE to notify, his/her

emergency contact (e.g., parent, spouse) under certain circumstances, such as when a student has
expressed thoughts of suicide. While students cannot be required to sign a blanket Release of Information
(ROI) as a condition of matriculation, IHEs may give students the option of signing one at the beginning

of the school year or upon moving into campus housing. IHEs can also consider sending an ROl to every
student’s parents and asking them to discuss the issue as a family. Note that state laws may dictate the

length of time that an ROl is valid.

www.jedfoundation.org



conducted against a student who is an
alleged perpetrator of a crime of violence or
a non-forcible sex offense may be disclosed
to anyone, if it is determined that the student
violated the IHE’s rules or policies.** “Final
results” are defined as the name of the alleged
perpetrator, the nature of the violation, and any
sanction imposed against the student by the IHE.%*
The final results of a disciplinary proceeding may
be disclosed to the victim of a crime of violence or
a non-forcible sex offense regardless of whether
the alleged perpetrator was found to be in
violation of the IHE’s rules or policies.*

Clinician-Client Confidentiality

In addition to FERPA, there is a second source of legal
and ethical standards that govern communication
about students. The limits of clinician-client
confidentiality are defined by licensure rules,
professional codes of ethics and standards of practice,
and state and federal laws.*® Confidentiality
obligations are important in the clinical setting but are
not absolute. The disclosure of communications with
a student client to appropriate persons or entities may
be permitted or required under certain circumstances,
such as when the client is assessed to be at a certain
level of risk of harm to self or others. Determining
whether a student reaches this level of risk is a matter
of professional judgment on the part of a clinician,
but consultation with professional colleagues can be
helpful when the answer is unclear. Each student and
circumstance must be reviewed individually.

A clinician should discuss the limits of confidentiality
with a student at the beginning of the therapeutic
relationship as part of informed consent. A student
may consent to the release of information by signing a
Release of Information form (ROI). Each ROI developed
for use with a student should specify what information
can be released and to whom, as well as the length

of time that the ROl is valid. Note that an ROl can

be rescinded by a student at any time and that state
law may dictate how long it is valid if not specifically
stated in the document. Even if a student consents to
release through an ROI (or after a student rescinds an
RQOI), the student and clinician should understand the
circumstances under which a disclosure may be made

The Jed Foundation

without the student's consent. Whenever appropriate,
a clinician should encourage and provide support for
a student to notify his’/her emergency contact (e.g.,
parents). If an involuntary notification does need to
take place, careful thought should be given to the
scope of the disclosure.

Without a student's consent, a clinician is rarely

able to discuss information learned as part of the
therapeutic relationship with campus administrators or
even acknowledge that the student is in treatment. If
an administrator feels that it is necessary to have
information regarding a student’s attendance or
progress in treatment, the student may be asked by a
clinician or administrator to sign an ROIl. However, a
student who signs a release should be able to establish
some limits on the scope of the communication
between an administrator and the treatment provider.#’
In contrast, a clinician can always receive information
from any source (e.g., faculty member) about a student
who is currently in treatment.

Health Insurance Portability and
Accountability Act (HIPAA)

The applicability of HIPAA to student health and mental
health records has become a source of confusion for
IHEs. One of the major goals of HIPAA was to establish
national standards for protecting medical records and
other personal health information.*® The HIPAA Privacy
Rule covers three types of entities: health plans, health
care clearinghouses, and health care providers who
conduct certain types of electronic transactions.*® As a
result of an express exclusion in the HIPAA definition of
“protected health information,” HIPAA privacy rules
do not apply to student treatment records created
on campus, whether they are shared with others
or used solely for treatment.>® The confidentiality

of these records is protected under federal and state
medical confidentiality® and disability laws.

As previously discussed (see page 8), student medical
or mental health records that are created solely for the
purpose of treatment at an IHE's health or counseling
center, and are only shared with those directly involved
in treatment, are excluded from FERPA protection.®?
However, if campus treatment records are shared

for purposes other than treatment (including for
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purposes of insurance reimbursement or disability
accommodation), they are covered by FERPA. 53

So, if a student is seen at an IHE's counseling center,
and his/her treatment records are used only by
professionals directly involved in treatment, neither
HIPAA nor FERPA applies. If, however, part of the
record is shared with the disability services office
because the student is requesting accommodations,
the part of the treatment record now in the possession
of disability services is covered by FERPA. The record
kept in the counseling center is covered by neither
HIPAA nor FERPA.

GOOD PRACTICE

Establish a Case Management Team

A case management team (also known as a behavioral intervention team or student at-risk response team)
is an multidisciplinary group that meets to discuss students of concern. Having a team can be considered
good practice, because it promotes information-sharing and coordinated action to address students who
may be in distress or at risk for harming themselves or others. Key members may include representatives
from student affairs, health/counseling services, residence life, disabilities services, campus security,
and campus legal counsel. If an IHE expects faculty and staff to contact the team when concerned about

a student, they should be provided with appropriate contact information. IHEs may wish to consider the
pros and cons of making students aware of the team.

A well-run case management team can avoid violating privacy and confidentiality requirements by
understanding the limits that apply to each participant. Campus professionals who are not direct
providers of physical or mental health services to students may share detailed information about
students with team members to address a health or safety emergency>* or for any other legitimate
educational purpose.> Although clinicians cannot disclose confidential information about clients except
under very limited circumstances, they may serve as consultants regarding strategies for responding to
difficult situations. Clinicians may also receive collateral information about students who are currently
in treatment.

Any notes or documentation of team meetings become part of a student’s education record and are

thus subject to FERPA, unless for personal use only and not shared.>® There has been significant debate
as to whether teams should take notes at such meetings, and, if so, what note-taking protocol should

be followed (e.g., having a single, trained notetaker). All questions about documentation should be
discussed with an IHE’s legal counsel. Regardless of whether notes are taken, the team must have

a mechanism for following-up regarding a student of concern (e.g., assigning an appropriate faculty/

staff member to function as a student’s “case manager”). A case management team may, as part of its
mandate, be responsible for assessing (or engaging outside expertise to assess) whether a student poses
a threat to others. However, it is not recommended that the term “threat assessment” be used as part of
the name of the team, unless the team’s sole purpose is to assess threats of violence toward others and it
has the professional expertise to do so. This language stigmatizes those with mental health disorders and
may make faculty, staff, and students less willing to share information about a student of concern. Note
that while both case management teams and multidisciplinary task forces are valuable, they are different.
They may have overlapping membership, but a multidisciplinary task force is usually responsible for
creating and implementing a campus-wide plan for addressing student mental health and wellness.
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Disability Law

Federal law protects students and employees from
discrimination based on disability. The Americans with
Disabilities Act (ADA) of 1990,°” the ADA Amendments
Act of 2008 (ADAAA),>® and Section 504 of the
Rehabilitation Act of 1973 are the major laws in this
area, although state laws may add further protection.
In addition, Title VIII of the Civil Rights Act of 1968
(Fair Housing Act)®® may also apply to decisions
regarding students who live in residence halls or other
university housing.

The Office for Civil Rights (OCR) of the U.S.
Department of Education®' enforces the ADA, ADAAA,
and Section 504 with respect to the rights of college
students. OCR has issued a series of letters to IHEs
concerning their compliance with these laws. In
particular, OCR letters have analyzed adverse actions
that IHEs have taken regarding students with mental
health problems. OCR requires IHEs to make an
individualized determination in each situation, tailoring
the scope of its intervention to the student's particular
circumstances.®? It has been most supportive of IHEs
that have provided procedures associated with due
process such as notice to the student identifying the
problem or infraction, opportunity for the student

to provide an explanation before a decision is made
(e.g., in a hearing), and, typically, opportunity for

the student to appeal the initial decision.®® Through
proper procedures, an IHE can elicit comprehensive
information about a particular student and situation in
order to arrive at the best decision.

While this section focuses on students with disabilities,
the procedures and approaches described, such

as providing due process, are good practice when
working with any student.

Which students are protected under

federal disability law?

A student who meets one or more of the following

criteria is protected under disability law:%*

e Has a “physical or mental impairment that
substantially limits one or more major life
activities” (e.g., learning, caring for one's self,
walking, seeing, hearing, speaking, and working)

The Jed Foundation

e Has a record of having had this type of impairment
e Isregarded as having this type of impairment

A student meets the definition of “regarded as” if
s/he is discriminated against because of an “actual

or perceived” impairment.® The impairment does

not need to limit or be perceived to limit a major life
activity.®® Note that “[t]he definition of disability in [the
ADAAA] shall be construed in favor of broad coverage
of individuals...,” ¢ although not every mental health
problem is treated as a disability under the law.®® It
can be helpful to confer with your disability services
coordinator and legal counsel for guidance about
specific situations and changes to the law or related
regulations.

What does disability law prohibit?

The law prohibits an IHE from discriminating either
directly or indirectly against a “qualified” student
with a disability, on the basis of disability, in any IHE
program or activity.® Direct discrimination could
include preventing a specific student with a disability
from participating in a program (e.g., living in campus
housing) on the basis of his/her disability. Indirect
discrimination could occur if certain requirements,
such as those in the student conduct code, have a
disproportionately adverse impact on students with
disabilities.

What does it mean to be a qualified
student with a disability?

A student is qualified in the legal sense if s/he meets
the “academic and technical standards” required for
admission to or participation in an IHE's education
program or activity, with or without “reasonable
accommodations.” 7° Technical standards "include...
essential provisions found in [an IHE's] code of conduct
as well as the ability to not represent a 'direct threat'
to self or others." 7" Specific examples of academic and
technical standards include:

1) intellectual, conceptual, and integrative skills,

such as the ability to read, conduct research, and

synthesize information, 2) communication skills,

such as the ability to communicate orally and

in writing with others, 3) behavioral and social



attributes, including the ability to interact civilly
with others; 4) attendance and participation,
including the ability to reqularly and punctually
attend class, and 5) time management, including
the ability to meet deadlines.”?

What are reasonable accommodations for
a disability?

Reasonable accommodations are modifications to

an IHE's rules, policies, or practices that are designed
to provide a student with a disability with an equal
opportunity to meet academic and technical standards
as defined above.”? IHEs are required to offer
reasonable accommodations when requested by a
student with a disability” except when the student
only meets the “regarded as” part of the disability
definition (see page 12).7> To some extent, whether
a specific accommodation is reasonable or not can
depend on the circumstances.

What are unreasonable accommodations
for a disability?

An HE is not required to modify its rules, policies,

or practices to the extent that these modifications
would “fundamentally alter” the essential nature of
its programs.”® The U.S. Supreme Court has ruled that
an IHE need not compromise essential academic and
technical requirements for any student.”” For example,
an IHE is not required to make fundamental changes to
its core degree requirements.”® An accommodation is
also considered to be unreasonable if it places an
“undue burden” on the IHE, such as a significant
difficulty or expense.’”

Does a student need to self-identify as
having a disability in order to receive
accommodations?

Once enrolled, a student with a disability must take
the steps to self-identify and request reasonable
accommodations.® Therefore, an IHE has no legal
obligation to accommodate a disability of which it is
unaware.®' As notification, it can require that a
student make a reasonable attempt to identify as
having a disability but cannot require specific words or
statements.® A student who does not wish to receive
accommodations need not identify him/herself as
having a disability.®
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Can an IHE gather and use medical
information about a student's disability?

An [HE may not require that a student provide a
general medical release giving complete and full access
to his/her medical or mental health care records.8
However, requesting certain medical information is
permissible in limited circumstances such as:

e The student has self-identified as having a
disability. The IHE is entitled to medical information
necessary to evaluate the student's condition and,
if the condition is a disability, to help shape
accommodations or mitigating measures.®

e The student has raised a disability in a disciplinary
hearing (or other procedure) as a mitigating factor
for his/her behavior.8®

e The IHE, on a nondiscriminatory basis, believes
that the student represents a “direct threat” to
him/herself or others. Medical information may be
used to assess the circumstances under which the
student may pose a direct threat and to assess the
probability that these may occur.®

As stated above, once information in medical records
has been used for purposes other than treatment, it
becomes part of a student’s education record and is
subject to FERPA. 88

What is a direct threat assessment?

An IHE must apply the direct threat standard before
taking action (e.g., placing a student on involuntary
leave) regarding a student with a disability whose
behavior poses a “significant risk to the health or
safety of [the student or] others..."” 8 According to
OCR, "[a] significant risk constitutes a high probability
of substantial harm, not just a slightly increased,
speculative, or remote risk.”°° In determining whether
a student poses a direct threat, an IHE “needs to
make an individualized and objective assessment of
the student’s ability to safely participate in the [IHE's]
program based on a reasonable medical judgment
relying on the most current medical knowledge
and/or the best available objective evidence.”
Specifically, the assessment must consider the
following issues:
e Nature, duration and severity of the risk
e Probability that the risky behavior will actually
occur
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e Whether reasonable accommodations or
mitigating measures will sufficiently reduce the risk

The assessment may also consider whether a student
who poses a direct threat remains qualified for a
particular education program or activity under the
law.®* In deciding whether a student is qualified, an IHE
should consider how the student functions in different
situations, as it may be that the student represents a
direct threat in some situations (e.g., residence hall)
but not in others (e.g., classroom).®* An IHE should
also consider whether the threat can be mitigated

so that the student remains qualified. This may be
achieved by providing the student with reasonable
accommodations or through steps the student is
taking or has agreed to take such as attending
therapy sessions.

Can a student with a disability be
disciplined or placed on a leave of
absence (LOA)?

A student with a disability is expected to comply
with all essential academic standards and
requirements of the student code of conduct.’®
Therefore, a student does not need to meet direct
threat criteria for an IHE to hold him/her accountable.®’
In fact, a qualified student with a disability can be
removed from class, housing, or the IHE altogether
(via expulsion, suspension, or leave of absence) after
suitable due process procedures (e.g., notice, hearing,
right to appeal).®® IHEs must, however, take steps to
ensure that disciplinary actions and other sanctions are
not a pretext for discrimination.®® In other words, the
student must not face an “adverse action that is based
on unfounded fear, prejudice, or stereotypes.” '° It is
important to consider the following questions before
disciplining or removing a student with a disability:

*  Would you tolerate the same behavior from
a student without a disability? An IHE cannot
sanction or dismiss a student with a disability for
behavior that it tolerates from others.™’

e Have you provided reasonable
accommodations for the disability? An HE
cannot sanction or dismiss a student with a
disability for behavior that violates the student
code of conduct if the student's inability to comply
is due to the IHE's failure to provide reasonable
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accommodations. 102

e Should you consider mitigating factors? If, in
disciplining a non-disabled student, an IHE takes
situational mitigating factors into account, then
an IHE can consider the student's disability as
a mitigating factor. This includes considering
whether the student could meet essential
requirements in the future if provided with
reasonable accommodations. An IHE can also
consider whether the student is participating or
willing to participate in a course of treatment
recommended by a health/mental health
professional. '

An IHE may offer a student the option of a voluntary
LOA if s/he faces potential disciplinary removal. If

the student does not agree to this, the IHE should
determine the appropriate course of action only after
considering the specific facts and circumstances.
Dismissing a student or placing him/her on involuntary
LOA requires a case-by-case analysis. For example, an
automatic "zero tolerance" policy requiring dismissal
or withdrawal of a student who expresses suicidal
ideation or makes a suicide attempt circumvents the
necessary analysis and is legally vulnerable. An IHE's
actions based on concerns that a student might
engage in behavior that poses a risk to his/her health
or safety should be based on an individualized
assessment as described in the direct threat
discussion.

Note that placing a student on involuntary leave solely
for non-compliance with treatment recommendations
could be in violation of disability law. If a mental
health professional states that treatment is required
to mitigate a direct threat posed by a student and

the student does not agree to treatment, the IHE
could discipline or remove him/her on this basis. %4
However, this action should be based on the fact that
the student is a direct threat and the threat has not
been mitigated rather than on the failure to engage
in treatment. Mandating treatment as part of a
disciplinary sanction is discussed on page 16.

For a student who poses a direct threat, an IHE may
suspend the student or take other interim steps for
immediate safety reasons while deciding on its final
action. However, it must provide minimal due process
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(e.g., notice, an initial opportunity for the student to
respond) at the time of the suspension and full due
process (e.g., hearing, right to appeal) as soon as
possible. ™5 In this situation, the IHE should consider
the appropriateness of interim steps that it would take
if the student did not have a disability.'°® Regardless of
whether a student has a legally-recognized disability,
providing due process procedures before dismissing

or withdrawing a student from an IHE remains a
recommended good practice.

What procedures may be used to discipline
a student with a disability?

The campus disciplinary system is the traditional forum
for handling student behavior problems, and it can
also be used for a situation involving a student with
a disability. However, many IHEs prefer to address
certain problems through a process involving campus
personnel experienced in student disability issues, a
preference supported by the Office for Civil Rights
(OCR)."7 A key reason for this preference is a desire
to operate disciplinary processes that support, rather
than impede, help-seeking behavior. For example, a
traditional campus disciplinary system may involve
other students who serve on a conduct board. If a
student with a mental health condition is forced to
appear in a process that involves other students, s/he
may be understandably reluctant to discuss mental
health issues openly in this forum.

An option favored by some IHEs is the provision of dual
disciplinary procedures for student misconduct: the
standard procedure and one tailored for students

who have self-identified as disabled and whose
disability may have factored into the misconduct.

With multiple forums comes the challenge of deciding
which to use in a given situation, and this may require
a preliminary examination of the facts. Routing a
misconduct allegation through a "disability-friendly"
forum without a student's consent or an indication
that a student believes that the misconduct arose from
his/her disability could be viewed as creating stigma

or discriminating on the basis of disability. One option
is for an IHE to examine the nature of the disability
and the disciplinary infraction. The disability and the
infraction may be unrelated, such as a student using

a wheelchair who plagiarizes a term paper. In this
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Develop Leave of Absence

(LOA) Protocols

It is useful for IHEs to have protocols for
placing a student, regardless of whether
s/he has a disability, on a voluntary or
involuntary leave of absence (LOA) and for
re-entry (see Framework'°® for guidance).
Ideally, the majority of students who need
to take an LOA do so voluntarily, either
through their own initiative or at the IHE’s
suggestion. It is important to point out that
attending an IHE may be a protective factor
for suicide'®® and suicidal behavior'® so
that leaving campus will not always be the
most helpful course of action for a student
with emotional problems. However, IHEs
can and should consider the needs of the
broader campus community as well.

GOOD PRACTICE

As part of an IHE’s protocols for both
voluntary and involuntary LOA, it is
recommended that an IHE develop a list
of actions to take once the leave has been
decided upon but prior to the student’s
departure. For example, IHEs should ensure
that the student has a place to go and a
means of transportation appropriate to
his/her level of distress or suicide risk.

It is also important that family members
understand enough about the reason
behind the LOA that they are able to seek
appropriate care for the student. Given
that families may not be familiar with

the warning signs for suicide, including
the risk conferred by access to firearms
and other highly lethal means, the IHE
can educate them about these issues as
appropriate. Healthcare providers need
to satisfy their professional obligations,
including making a referral to a clinic or
practitioner near to where the student will
be living.

situation, the student might be required to face the
traditional disciplinary forum. If, however, the disability
and the disciplinary infraction are related, then an
alternate forum could be more suitable. This might
occur if, for example, a student with bipolar disorder
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caused a disruption on campus as part of a manic
episode.

IHEs that opt for dual disciplinary procedures might
ask the student for his/her consent to use the alternate
process or allow the student to select the forum,
provided that s/he has already self-identified as having
a disability. Whatever process is used, students with
disabilities are entitled to comparable disciplinary
procedures as other students.™

Can an IHE require that a student with
a disability undergo mental health
assessment or treatment?

As a condition for either remaining in school or
returning from a leave of absence (LOA), it is legally
permissible for an IHE to require a student with a
disability to be assessed for risk of self-harm or harm
toward others (see page 13 for discussion of direct
threat assessment)."? However, an IHE is not required

GOOD PRACTICE

to rely solely on the opinion of a mental health
professional regarding a student's readiness to return
to or remain in school.™ Non-healthcare professionals
are entitled to make their own judgments, as long as
their assessments are fair, stereotype-free, and based
on reasonably reliable information from objective
sources."

State laws vary as to whether an IHE can mandate
that a student with a disability receive treatment

for a mental health problem, and there are few

court decisions relating to college students per se.
(Note that this issue differs from an IHE providing
court-ordered outpatient treatment). Some courts
have rejected disciplinary sanctions requiring that
students obtain mental health treatment. Other
jurisdictions accept such a requirement as a condition
of returning from an LOA or of remaining at an IHE
or in a residence hall. The Office for Civil Rights (OCR)
has said that, if a student has been assessed as a direct

Avoid “Zero Tolerance” Policies for Self-Harm

In addition to being legally problematic, a “zero tolerance” policy requiring automatic dismissal or
withdrawal for a student who has expressed suicidal ideation or made a suicide attempt is clinically
questionable and ethically dubious. It can also have the unintended consequence of discouraging
students from seeking treatment. Students often know more than faculty members or administrators do
about other students who may be at risk, and their assistance is an essential component of any effective
suicide prevention program. But, students are unlikely to alert campus officials or refer their peers for
help if they believe that a suicidal student will be disciplined or subject to mandatory withdrawal. In
addition to not being good practice, such policies may be flawed on statistical grounds as well:

Combining data from the available studies suggests that the odds that a student with suicidal
ideation will actually commit suicide are 1,000 to 1. Thus, policies that impose [mandatory
withdrawals] on students who manifest suicidal ideation will sweep in 999 students who would not
commit suicide for every student who will end his or her life—with no guarantee that the intervention
will actually reduce the risk of suicide in this vulnerable group. And even if such [mandatory
withdrawals] were limited to students who actually attempt suicide, the odds are around 200 to 1
against the [IHE] having acted to prevent a suicidal outcome. "

As a related issue, it is recommended that an IHE not include statements in the student conduct code (or
its equivalent) that prohibit suicidality or self-injurious behavior. Such statements stigmatize students
with mental health problems and discourage help-seeking. As mentioned previously, such provisions may
violate disability law. Many IHEs prohibit “threats to the health and safety of self or others” through

their conduct code, allowing disciplinary action to be taken against a student who violates this standard.
However, if this broad language is used, IHEs should avoid using it to discipline students who may, for

example, attempt suicide or engage in self-injury.
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— 16 —



threat and a mental health professional states that a
particular course of treatment will mitigate the threat,
an IHE can require the student to participate in this
treatment as a condition of remaining in or returning
to school.”® In such a situation, the length and scope
of the treatment should be at the discretion of the
mental health professional in consultation with the
student. Requiring treatment for a student whose
disability-related behavior violates the conduct code,
but does not rise to the level of a direct threat, as a
condition of remaining in school may violate disability
law. It is important to remember that students who
decline mandated treatment (or assessment) are still
protected under disability law and, therefore, have the
right to due process procedures (e.g., notice, hearing,
opportunity for appeal).

GOOD PRACTICE

What information can college
administrators require about a student’s
mental health treatment? '’

If a student with a disability has been determined to
be a direct threat and a mental health professional
recommends that the student seek treatment, an IHE
can require the student to provide documentation that
s/he is attending counseling sessions. However, any
such Release of Information (ROI) must be /imited both
in scope and length of time. As mentioned previously,
an IHE may not require that a student provide a
general medical release giving complete and full access
to his/her medical or mental health records.

What requirements can an IHE establish for
a student returning from an LOA?

When establishing re-entry requirements, an IHE
must not discriminate on the basis of disability."?
Requirements for re-entry should be tailored to each

Understand the Complexities of Mandating Assessment and Treatment

Apart from legal considerations, there are other issues to consider regarding mandated assessment and
treatment, especially if the mental health professional who is assessing or treating a student works for
the IHE. Having campus clinicians play the dual role of serving as a resource to students and judging

a student’s fitness to be on campus or providing mandated treatment could negatively affect students’
perceptions of mental health providers and services. This can impact the willingness of students to seek
treatment or recommend treatment to their friends. One alternative is for the IHE to rely on off-campus
mental health professionals for mandated assessment or mandated treatment. However, transportation
or insurance issues may complicate such arrangements.

Mandated treatment has a greater potential to negatively impact help-seeking than mandated
assessment. For this reason alone, there are many who argue against using the approach. Mandated
treatment can also reinforce the unrealistic expectation among campus administrators that counselors
are able to “fix” every student with whom they work. In addition, if the goal is to help enable a student to
meet academic and technical standards, many IHEs feel that the student should select the path to achieve

this result.

Strong arguments also exist in support of mandated treatment. For example, if a student is assessed to
be at risk for self-harm, treatment by a health or mental health professional will be critical to promoting
that student’s safety. In the context of re-entry from an LOA, a student’s “home” mental health provider
may recommend that a student only return to campus if s/he continues to receive services. (Note

that the IHE always has the option of not following this recommendation and allowing the student to
return without mandating treatment.)'"® IHEs that favor mandated treatment will need to decide how to
determine the appropriate duration of treatment (e.g., when it is no longer medically necessary) as well as
how to enforce the requirement. IHEs that are considering mandating treatment for the first time should
carefully weigh the pros and cons prior to making a decision and proactively address how the counseling
center’s new role could impact students’ views of campus mental health services.
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individual student and, in fact, must be tailored if they
are part of a student’s accommodations for his/her
disability. The requirements must also be related to

the issues that necessitated the leave in the first place.
The IHE cannot require that an illness be cured or

that the disability-related behavior never recur, unless
that behavior creates a direct threat that cannot be
addressed by means of reasonable accommodations. '?°

An IHE may want to compare its requirements for

a student who returns after a leave due to physical
illness (whether a disability or not) to requirements
for a student returning from leave due to mental
health problems.™" Although the overarching criteria
for returning from leave for a mental or a physical
health problem should be similar (i.e., the student
can meet academic and technical standards with or
without accommodations), the evidence required to
demonstrate this may be more extensive for a student
with a mental health-related disability.

If a student took or was placed on an LOA because
s/he was a direct threat, the IHE must determine on a
case-by-case basis what requirements a student must
meet to demonstrate that s/he no longer poses a
threat.?? For example, the student might be required
to supply documentation from a mental health
professional citing evidence that the student is taking
steps to reduce the threat, such as participating in
appropriate treatment or taking advantage of available
accommodations.'?* An IHE could, if this were the
case, require that the student agree to continue these
steps as a condition of readmission.'* An IHE might
also require that a student undergo an evaluation by
a mental health professional selected by the IHE as

a condition of return. Note that, whether or not the
student requested accommodations for a disability
prior to taking an LOA, his/her needs in this area may
be different upon re-entry.

Is it legal to use a behavioral contract with
a student who has a disability?

Whether behavioral contracts are useful or even
represent good practice has been widely debated
among IHE professionals. In understanding the legal
issues, it is important to distinguish among three
different types of “contracts" that are often referred to
interchangeably:

The Jed Foundation

¢ No-harm contract/no-suicide contract: Some
clinicians may ask a client to enter into a verbal
and/or written agreement that the client will not
harm him/herself. Given that there is no evidence
of efficacy, but there is the risk of false assurance
that the client is not in imminent danger of
self-harm, no-harm contracts are no longer
recommended for clinical use.'®

e Safety plan: Clinicians use these plans, typically
developed jointly with a client, to outline what
s/he should do if feeling distressed or suicidal.
When clinically indicated, safety plans can be
helpful to clients.

e Behavioral contract: Some student affairs
professionals and other non-healthcare
administrators will enter into a contract with a
student whose behavior is of concern. These
contracts usually list conditions (e.g., not engaging
in certain behaviors, having a mental health
assessment) with which a student must comply in
order to stay in school or in a residence hall and
the consequences for non-compliance.

Many IHE attorneys advise against repeating in a
behavioral contract any requirements that already
appear in the student handbook or conduct code,

as students are already accountable for complying
with these existing requirements. Singling out certain
provisions for special attention can create legal
problems if, for example, the student later violates a
code of conduct provision that was not mentioned

in the behavioral contract. It is also possible that the
student’s situation may change, and it may not be
appropriate for the IHE to abide by the agreement
under these new circumstances. Although a student
may believe that a signed behavioral contract is legally
enforceable, contract law varies by state. It is difficult
to generalize about the legal effect of a behavioral
contract without examining its exact wording in light
of state law.

As mentioned previously in the context of re-entry
requirements, behavioral contracts cannot require
that an illness be cured or that a student guarantee
that disability-related behavior will never recur, unless
this behavior creates a direct threat that cannot be
addressed through reasonable accommodations. 26
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Does there need to be someone on
campus in charge of compliance with
disability law?

Although federal law does not require every IHE to
establish a disability services office, each IHE must
appoint a disability services coordinator who is
responsible for compliance with the law."?” In addition,
every IHE that receives federal funds must have
“grievance procedures that incorporate appropriate
due process standards and provide prompt and
equitable resolution of complaints.” 28 A student

may use grievance procedures to challenge an

IHE's determination that s/he does not have a
disability, is not qualified, or poses a direct threat.
Every IHE must make certain information readily
available to all students, such as its grievance
procedures, contact information for the disability
services coordinator, and the location where a student
can receive disability services.?®

—19 —
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Establish Individualized

Re-Entry Requirements

Whether or not a student has a disability,
re-entry requirements should be reasonably
related to the reasons for the student’s
LOA. It is productive for the student to be
involved in shaping these requirements
prior to leaving the IHE. The student should
understand that the requirements may
change in response to developments
during the leave. It is useful for faculty and
staff to understand the re-entry process,
and it can be helpful to have one contact
on campus who serves as an entry point for
all returning students, such as the dean of
student’s office. IHEs should assist each
student with the transition back to campus
and develop a plan for intervening early
should the student begin to experience
problems.
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Delivering Mental Health
Services

IHEs are not obligated to offer mental health services
but should be transparent with both current and
prospective students and their families about what
services are in place. In addition, any services an

IHE does provide must be delivered in keeping

with professional codes of ethics and standards of
practice’® and in a non-discriminatory manner. '*!
Providers should, for example, have current licensure,
and professionals-in-training should receive meaningful
oversight. Campus providers should also discuss best
practices in the context of available resources with
their supervisors as well as with campus risk managers
and legal advisors.

How should a referral be made from the
health/counseling center to a community
provider?

A student might be referred to a community provider
for continued treatment for any number of reasons,
including personal choice. Most counseling centers
have limits on the number of sessions they are able to
provide per student and the types of services they can
offer. These limits and the referral process should be
discussed with students at the beginning of treatment.
Financial resources may limit a student's options for
treatment in the community, and some regions may
have limited options for community providers.

Professional standards suggest that any student
referred out of the campus health or counseling
center should be given the names of two or three
community treatment providers, assuming that eligible
providers are available in the area. Ideally, the referring
provider should maintain an updated list of appropriate
providers (e.g., licensed clinicians) and consider
whether a student should be matched with specific
providers based on their expertise or practice area.
Once a referral has taken place, it is good professional
practice to make at least one attempt to follow up
with the student about whether s/he has seen the
new provider.

Any decision to terminate the care of a student

The Jed Foundation

Encourage Students to

Be Proactive about Their
Mental Health

Effective outreach by health and counseling
centers begins with educating all students
about available campus services. Providing
a list of local community resources can also
be helpful. Health/counseling professionals
can also consider asking enrolled students
to share information about their current or
past mental health history and treatment

in the same way that they submit their
immunization records. This information, like
other health record information, would be
collected and maintained by the
health/counseling center and remain
confidential. For students in on-going
treatment, facilitating continued care

may decrease the number of students

who find themselves in crisis during the
semester. This may reduce, in turn, the
number of urgent assessments that mental
health professionals may need to make.
College mental health providers may

also want to engage in additional

outreach to those incoming students who
disclose a history of more serious mental
health problems such as psychiatric
hospitalizations or suicide attempts. Again,
given the stressors associated with starting
college, early efforts to connect students to
available services may prevent them from
reaching the point of crisis later. Prior to
requesting this information from students,
itis recommended that an IHE consult with
legal counsel.

GOOD PRACTICE

in distress should be made in consultation with a
supervising clinician or colleague and legal counsel,

if available, since providers may have on-going
obligations in such situations. If the student’s care
must be transferred when the student is unstable (e.g.,

— 20—



at significant risk for suicide), the referring provider
should take steps to see that care is successfully
transferred and the new provider sees the student.

In addition, the new provider should have the
professional capacity to address the student’s specific
concerns or needs.

How should a referral from a third party to
the campus health/counseling center be
handled?

It has become increasingly common for a third party,
such as a peer, resident assistant, or professor, to
contact the health/counseling center about a student
of concern. In general, if a third party notifies the
counseling center that a student has been referred,
the counseling center has no obligation to follow up
with the referred student if s/he does not make or
keep an appointment. However, some consider it good
professional practice to reach out to the student. If the
third party indicates that the safety of the student or
others may be at risk, a qualified professional should
attempt to contact the student and conduct a clinical
risk assessment as soon as possible. If an IHE has a
case management team or its equivalent, the health/
counseling center can bring the student to the team's
attention, provided that the student is not already

a client. The team may have additional information
about the student that could be helpful in guiding a
response. Regardless of the protocol, health/counseling
center staff should understand and follow the IHE's
procedures for handling third-party referrals.

When a clinician meets with a referred student, any
discrepancies between the concerns expressed by the
referring party and the student’s statements should
be addressed. Confidentiality laws will generally
preclude informing the referring source, without the
student's consent, if the student sought treatment
and about the content of the sessions or the clinician's
impressions. It is both good professional practice

and appropriate risk management to document
conversations with third parties, attempts to contact
the student, and results of any risk assessment.

What efforts should be made to obtain a
student’s past treatment records?

A mental health professional should make reasonable

Offer Insurance with

Mental Health Coverage

Student health insurance has become a
key issue for IHEs. As discussions about
requiring all students to have health
insurance continue, the importance of
providing mental health benefits in IHE-
sponsored plans should be part of the
conversation. With few exceptions, federal
law now mandates parity between medical/
surgical benefits and mental health or
substance abuse disorder benefits in
group health plans that offer both types of
coverage.'®? There are sound policy reasons
to offer student health insurance plans
with mental health benefits. For example,
as a growing number of students have
sought help at counseling centers, many
have set limits on the number of sessions
they provide to each student. Counseling
centers thus face a growing need to refer a
student who has reached his/her campus
limit to a community provider; however,
many students cannot afford to continue
treatment off-campus without insurance.
Offering insurance plans that cover
treatment for mental health and substance
abuse disorders makes a statement about
the importance of protecting students’
mental and physical health. In order to
work toward the goal of providing mental
health benefits in IHE-sponsored insurance
plans, it is recommended that professional
health and counseling staff be involved in
insurance-related decisions.

GOOD PRACTICE

efforts to obtain the past treatment records of a
student client, provided that the student gives consent.
If the past treatment provider does not respond to the
first request, at least one additional attempt

(e.g., phone call) should be made. Enlisting the
student's assistance may be helpful. The provider
should document any efforts to obtain past records,
including efforts to gain the student's permission to
access them. If the records cannot be obtained, it is a
matter of professional judgment whether to continue
treating that student.
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What is appropriate follow-up when a
student discontinues treatment?

It is not uncommon for a student who has expressed
suicidal ideation or thoughts of harm toward others
to drop out of treatment. Applicable IHE policies or
procedures should be followed in these situations.

In general, professional standards suggest that the
provider should attempt to contact the student at
least once. Avenues for contact may include email or
the student's on-campus address. If the student is at
significant risk for suicide or violence, more extensive
follow-up attempts are indicated.

When uncertainty exists about the appropriate
response, the provider should consider consulting

with professional colleagues before deciding on a
course of action. Professional standards also call for
documentation of all conversations with or attempts to
contact a student who has discontinued treatment as
well as any professional consultations. When following
up with a student, it can be helpful to discuss past
triggers for concerning thoughts or behaviors and to
identify potential actions that the student could take
should the triggers arise.

What is appropriate follow-up when a
student has been discharged from a
hospital?

If a student poses a serious risk of harm to self or
others, a campus health/mental health professional
may admit the student directly to a psychiatric unit

or may send the student to the emergency room

(ER) of a hospital for further evaluation. In some

ERs, a student may not receive an evaluation by a
mental health professional. With or without such an
evaluation, the hospital may decide that admission is
not warranted. The result can be that a student whom
a campus professional deemed at imminent risk returns
to campus within a few hours. This can also occur if a
student seeks treatment at a hospital on his/her own
initiative.

When a student has been discharged from emergency
or inpatient care, a health professional has deemed
him/her safe to return to the community and worked
with the student to create a follow-up plan. However,
suicidal thoughts tend to wax and wane and inpatient
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Promote Appropriate

Boundaries

One part of creating a strong mental
health safety net is educating students,
faculty, staff, and families about the signs
and symptoms of emotional problems

and actions to take if they are concerned
about a student. However, an IHE should
not ask or encourage faculty, students or
other non-healthcare personnel to serve
in the capacity of a health/mental health
professional. In particular, an IHE should
avoid asking untrained individuals to
assume responsibility for a student who
poses a risk of suicide or violence. For
example, it is neither legally advisable nor
good practice to ask resident assistants,
friends, or roommates to “watch” a student
who may be at risk. Similarly, faculty and
staff should avoid taking on a professional
role for which they are not trained.
Non-mental health professionals need to
understand the limits of what they can
provide to students and focus on making
appropriate referrals. Reaching out to a
student of concern is an important
element in creating a caring community,
but well-intentioned informal counseling
efforts may delay the student’s receipt of
professional services.

GOOD PRACTICE

hospitalizations are often brief, so IHEs may consider
requiring another mental health assessment upon the
student's return to campus. This may help determine
whether there are supports and services that can help
the student to remain at the IHE. Among the variables
to be considered in deciding if and when to conduct
such an assessment are the reason for the student's ER
visit or hospital admission, whether the student was
assessed at the hospital by a professional with mental
health training, and whether there was communication
between the campus provider conducting the original
assessment and the hospital.

These considerations also apply to a student who
lives off-campus, although it may be less likely for an
IHE to learn about such a student's hospitalization



or discharge. If a student needs to notify the IHE
upon return from an ER visit or hospitalization, the
IHE should convey this requirement to students in
its conduct code or similar policy.

How should web-based screening and
counseling be provided?

Web-based screening and counseling provide
additional points of contact for students who may

be most comfortable communicating online. They
may also facilitate an interaction or preliminary
assessment that might supplement, but not replace,
face-to-face services. Concerns have been raised about
potential liability in the event that a student discloses
thoughts of self-harm or harm toward others in an
online screening program and no timely intervention
is made to prevent the harm. Any mental health
screening program, whether conducted online, at

the student union, or by other means, should clearly
indicate whether it is anonymous. If it is, the program
should state that no follow-up will be provided unless
directly requested by the student (e.g., by contacting
the health/counseling center). A good program will
also suggest resources (e.g., 911, National Suicide
Prevention Lifeline at 800-273-TALK, or a campus
emergency number) in the event that the student is
suicidal or experiencing another type of emergency.
There is no indication that an IHE faces any liability
risk by offering an anonymous screening program that
follows the advice listed above (see TJF's screening tool
on ULifeline.org).

If the screening is not anonymous, its purpose should
be clearly explained along with how the IHE will
respond, including the average amount of time it
takes for a professional to view the screening results.
Also, the same list of emergency resources mentioned
previously should be provided. If a student is identified
by a non-anonymous online screening program as
being at risk for self-harm or harming someone

else, health/mental health professionals should take
reasonable steps to address the risk. Consultation with
legal staff can be helpful in establishing procedures
and guiding a response.

As with face-to-face counseling, there should be
informed consent when engaging in web-based
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Develop a Memorandum of

Understanding (MOU)

Itis recommended that an IHE develop

an MOU, affiliation agreement, or similar
document with any local hospital that may
receive a student for either assessment or
hospitalization. Parties to an MOU could
include the IHE’s dean of students and
counseling center director and staff from
the hospital’s ER or psychiatric unit. Such
an agreement could stipulate that a student
will be asked by hospital staff to consent
to a discussion between a campus mental
health professional and the attending
hospital physician prior to the student’s
discharge. This can minimize the risk that
a student will return to campus housing
without anyone notifying IHE counseling or
other staff. However, a formal agreement
by itself may be insufficient. Meeting

on a regular basis with directors of local
emergency rooms and psychiatric units to
establish and foster good relationships
can facilitate such collaboration. For more
information about developing MOUs, please
see Framework.'*

GOOD PRACTICE

counseling. If a therapeutic relationship is established,
a clinician has a duty to the student and, therefore,
accepts liability risk as in any such relationship.

What is appropriate supervision of peer
hotlines or peer counseling services?

The advisability of using peer-run hotlines or
counseling services is a subject of debate among IHEs.
From a legal standpoint, if an IHE implements such
services and then fails to operate them with reasonable
care, it may be liable for resulting harm. It is essential
that students and other volunteers who provide

peer counseling or who staff emergency or suicide
hotlines receive appropriate training and supervision.
It is also important that they be able to access their
supervisors easily and that they consistently follow
formal, regularly reviewed procedures. Since student
volunteers may be unavailable to staff a hotline at
certain times of the year, such as during finals or
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around holidays, care should be taken to represent
accurately the availability of services to the campus
community. It would be prudent for legal counsel to
review procedures related to any peer-run hotlines
or counseling services and ensure that they undergo
periodic operational checks.

How should an at-risk student be
transported to a hospital?

Risk management concerns suggest that, unless
unfeasible due to the location of an IHE, an at-risk
student should be transported to the hospital under
the supervision of emergency personnel, preferably
by ambulance but with the assistance of the police if
necessary. Often, emergency personnel have received
special training in transporting persons in distress.

Can mental health treatment be provided
to a minor without parental consent?

Consent-to-treat laws for minors differ by state. In
some states, students may be able to consent to
some types of treatment, including mental health and
substance abuse treatment, prior to turning eighteen.
Campus legal counsel can provide state-specific
information.

The Jed Foundation

—24 —

GOOD PRACTICE

GOOD PRACTICE

Proactively Address Potential

Conflicts

If a conflict arises between a campus
mental health professional and an IHE
administrator regarding the appropriate
response to a student in distress, every
effort should be made to discuss available
options in light of the best interests of the
student and community and in the context
of applicable laws and professional
practice standards. Mental health
providers may need to remind non-health
professionals about their professional
obligations to at-risk clients, and
administrators may need to remind mental
health providers about institutional
interests. In all cases, the clinician should
carefully document the decision-making
process, including all options discussed
with the administration. To avoid this type
of conflict, it can be helpful for campus
mental health providers, campus counsel,
and administrators to discuss a variety of
hypothetical scenarios in advance. Without
the pressure of an actual situation, they can
explore multiple options and clarify their
respective roles.

Reach Out to Affected

Students

Students who have been impacted by
another student’s death (by suicide or other
means), suicide attempt, or concerning
behavior (e.g., cutting) should be made
aware of the services available at the
health/counseling center. Being proactive
about reaching out to affected students and
encouraging help-seeking will decrease the
likelihood that these students will suffer in
silence. '



Liability for Student
Suicide and Violence

The potential for an IHE to be held liable for a
student's suicide is a recent phenomenon. For
decades, suicide was considered to be a wrongful act,
solely the fault of the suicidal individual. Therefore,
IHEs historically faced no significant risk of litigation
regarding a student’s suicide. Recently, a few courts
have begun to consider lawsuits alleging that an IHE
has a responsibility to provide some level of care to
prevent suicide or to mitigate suicide risk. However, the
law in its current state is largely inconclusive regarding
such responsibility. Note that most cases settle before
the courts are afforded the opportunity to make
pronouncements of law.

There is no immediate legal movement to impose
broad-based suicide prevention responsibilities
on colleges, despite the fact that there have been
several highly publicized lawsuits. Issues of potential
liability are further complicated by competing policy
considerations that must be taken into account
when deciding whether colleges have a "duty of
care" to prevent suicide. Courts will be cautious in
defining such a duty, for reasons stated in Mahoney v.
Allegheny College:
Concomitant to the evolving legal standards for
a ‘duty of care’ to prevent suicide, are the legal
issues and risks associated with violations of the
therapist-patient privilege, student right of privacy
and the impact of mandatory medical withdrawal
‘policies’ regarding civil rights of students with
mental disability. In effect . . . courts are facing
a multiplicity of public policy issues involving the
legal and ethical dilemmas of student privacy and
welfare concerns within the context of causes of
action involving the best interests and rights of
students, parents, and the University.3®

The law does provide some guidance for IHEs, who

could conceivably be held legally responsible in the

following situations:

e The IHE caused the suicide or serious injury of
a student by illegally or negligently prescribing,
dispensing, or giving access to medication. 3¢
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e The IHE caused emotional distress and suicide
through some exceptionally abusive and deliberate
process, such as knowingly and maliciously
prosecuting a clearly innocent student under the
discipline code.™”

e The IHE caused physical trauma that resulted
in physical and mental health consequences,
including suicide (e.g., a negligently-caused
vehicular accident that results in pain, depression,
and suicidal ideation). 38

e The IHE failed to use reasonable care to prevent
the suicide of an individual under "suicide watch"
(i.e., the constant monitoring of a person known
to be at significant risk for suicide in order to
prevent suicidal behavior). Occasionally, the police
have been held responsible when individuals under
arrest have caused themselves harm, but it is clear
that merely providing non-negligent health/mental
services or other interventions short of custodial
suicide watch will not trigger liability. '3°

The most complicated legal liability issues, which
campuses should closely monitor for further
developments, are described below. Each one may

see further litigation, and the law relating to potential
responsibility for suicide prevention will develop in light
of such activity.

First, the law relating to medical malpractice for suicide
will continue to be tested. Providers of health/mental
health services, subject to professional standards of
care, will likely face increasing litigation over treatment,
intervention, and medication issues. The law will assess
responsibility under such standards by asking, “Was
the care that was given reasonable and customary

for that type of professional?” Note that there is also
the possibility that non-health care professionals who
participate in decision-making concerning students at
risk will face responsibility as part of a multidisciplinary
team. However, concerns about liability should not
control professional decision-making. IHE employees
should understand that appropriate professional
decisions, made in good faith and with the interests
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of the student and the community in mind, are very
unlikely to result in individual liability. All campus
employees should talk to their risk managers and
campus counsel to learn about issues such as
indemnification, immunity, and insurance coverage for
decisions made within the scope of employment.

Second, there has been recent litigation claiming that
IHEs have an independent duty to notify parents of a
student's dangerous, suicidal, and/or self-destructive
behavior. To date, the courts have not offered
consistent guidance about this, but the proposed
amendments to the FERPA regulations'™® may help
clarify an IHE's discretion in notifying parents in
emergency situations. It is clear, however, that the
law does not require an IHE to warn parents about
what it does not know nor could not reasonably have
known. See pages 8-9 for the discussion of FERPA and
the circumstances under which emergency contact

notification can take place without a student’s consent.

Third, an IHE's responsibility regarding a student who
threatens violence toward others and/or recklessly
puts the lives of others at risk is significant. In this
regard, the law since Mullins v. Pine Manor College'
has been clear. As landowner and landlord, IHEs must
use “reasonable care” to protect against “foreseeable
danger,” but an IHE essentially has two distinct,

yet sometimes overlapping, responsibilities. It must
use reasonable care to protect against background
risk such as the risk of rape in dormitories. But, an
IHE must also use reasonable care when a specific
individual presents a foreseeable danger to others,
which could be mitigated by using reasonable care.
This often involves what has come to be known as a
“threat assessment."

complete list),

e Are always followed, and
e Are reviewed and updated regularly.

GOOD PRACTICE
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In sum, the scope of an IHE's legal responsibility for

the prevention of violence toward others is clearer
than for the prevention of suicide. Unfortunately, such
legal uncertainty hinders the development of best
practices, as there can be an inclination not to shoulder
responsibility that might fall elsewhere. It also fuels
concern by some IHEs that, by engaging in suicide
prevention or intervention activities, they are assuming
legal duties. This concern is likely unwarranted. One

of the specific areas that seems to cause the most
apprehension is deciding whether to have written
versus unwritten protocols relating to at-risk students.
Some IHEs fear that if they have written protocols and
do not follow them, they could be liable in the event
of a student death. Although this may be true, it is
also true that following unwritten protocols or having
no protocols at all could create liability risk. It is good
practice for IHEs to have and follow protocols, whether
written or not, relating to students at risk.

Ultimately, litigation risk can be substantially reduced

by following some simple advice:

e Use good professional judgment.

e Develop a comprehensive suicide/violence
prevention program.

e Follow written and/or unwritten policies and
protocols.

e Ensure that available mental health services are
in keeping with professional codes of ethics and
standards of practice. Be sure to accurately portray
the services available.

e Work with resident advisors, faculty members,
and other "gatekeepers" to encourage distressed
students to seek professional help.

e Avoid "zero tolerance" policies that eliminate the
individualized assessment of students in distress.

Establish and Follow Appropriate Policies and Protocols

Whether written or unwritten, it is recommended that policies and/or protocols:
e Reflect input from all appropriate individuals on campus including students (see Framework' for

e Define the expectations for all professional or student staff named in the policies,

e Are provided to all appropriate faculty and staff along with necessary training,
e Are clearly communicated to students and parents,
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29 U.S.C. §1630.9; see also “The Americans with
Disabilities Act Technical Assistance Manuals”
(I-3.6100 or 111-4.2100)

> ADA Amendments Act of 2008, S.3406,
110" Cong. § 6(a) (2008)

76 ADA Amendments Act of 2008, S.3406,
110" Cong. § 6(a) (2008); 28 C.F.R.§35.164;
28 C.FR.§41.53; see also “The Americans with
Disabilities Act Technical Assistance Manuals”
(I1-4.2100)

77 Southeastern Community College v. Davis, 442 U.S.
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Appendix

The Jed Foundation/Suicide Prevention Resource Center’s
Model for Comprehensive Suicide Prevention
and Mental Health Promotion
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Model for Comprehensive Suicide Prevention
and Mental Health Promotion

Identify Students at Risk

GOAL: To identify those students who may be at risk for suicide
through the use of outreach efforts, screening, and other means
(e.g. gatekeeper training)

Increase Help-Seeking Behavior

GOAL: To educate students about mental health and wellness, encourage
seeking appropriate treatment for emotional issues, and reduce
the stigma surrounding mental illness

Provide Mental Health Services

GOAL: To accurately diagnose and appropriately treat students with
emotional issues, including assessing for and managing suicide risk

Follow Crisis Management Procedures

GOAL: To address the safety of distressed, distressing, or suicidal students
using institutionalized processes around issues such as emergency
contact notification and medical leave/re-entry

Restrict Access to Potentially Lethal Means

GOAL: To |limit access to potential sites, weapons, and other agents that
may facilitate dying by suicide

Develop Life Skills

GOAL: To promote the development of skills that will assist students as
they face various challenges in both school and in life

Promote Social Networks

GOAL: To promote relationship-building among students as well as a
sense of community on campus
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